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Abstract:

The research revolves around stating the jurisprudential opinions, and the sayings of the ancient
jurists who were known for their ijtihad and deduction, and presenting their ijtihads related to
compensation for moral damage, and examining these evidences that they relied on and
discussing them scientifically, without supporting one opinion over another, and knowing
which ijtihads are the strongest evidence, and which of these opinions the judiciary in Libya
adopted, with stating the position of the ancient laws on this issue, and presenting the legal
trends mentioned by contemporaries in law books, and stating what the positive legislation has
settled on at the present time, as | relied in following this issue on searching in the mothers of
books and sources in the four famous schools of thought without neglecting some other schools
such as the Zahiri school of thought and examining the issues and facts that are similar to this
issue and how the jurists and jurists ruled on them and resolved the dispute in them with their
ruling and stating the importance of the chapter of ijtihad and highlighting the objectives of
Islamic law, and the extent of its flexibility and suitability in all times and places, and stating
the tolerance and justice of the Sharia in assessing the punishment, and compensating for moral
damage in a manner that suits these objectives, and The researcher followed the inductive
approach in his research by collecting the opinions of jurists on this issue, then the comparative
analytical approach, by presenting and analyzing the evidence and then comparing the evidence
in terms of its strength and weakness, and stating the opinion adopted by the Libyan judiciary.
The research was divided into: two sections, the first section dealt with the concept of harm
and explaining its types, and it contains two requirements, the first: defining harm linguistically
and technically. The second is explaining the types of harm, then the second section:
jurisprudential and legal opinions on compensation for moral harm, is also divided into two
requirements, the first requirement dealt with the opinions of Sharia jurists on the legitimacy
of compensation for moral harm, and the second requirement: the position of positive laws on
compensation for moral harm. The research reached results that came in several points: 1-
Islamic law was distinguished from positive laws by setting precise and strict controls on the
issue of compensation for harm that affects the soul and body, by setting the system of blood
money, compensation and the government of justice, and this is what no positive law has
reached so far. 2- Positive legislation in Islamic countries, including Libyan law (Article 225),
has adopted the principle of compensation for moral damages, and adopted the legal
foundations and controls that indicate this.

3- The purpose of compensation for moral damages is not to erase them and remove their
effects, but rather the goal is for the injured party to find an alternative for the damage he has
suffered, and to alleviate his pain and comfort him, and this is what we found in the Sunnah
and the reports of the Companions, may God be pleased with them. And God Almighty knows
best.

Keywords: Harm, Guarantee, Jurists, Contemporary, Evidence.
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